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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
42  CFR  Part  405 

Validation  of  Accreditation  Surveys  of 
Hospitals 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Final  regulation. 

summary:  These  amendments  modify 
current  Medicare  regulations  dealing 
with  hospitals  accredited  by  the  Joint 
Commission  on  Accreditation  of 
Hospitals  (JCAH)  and  the  American 
Osteopathic  Association  (AOA)  to 
restate  these  regulations  more  simply 
and  clearly.  Specifically,  the 
amendments:  (1)  provide  for 
consultation  with  the  JCAH  or  AOA  on 
survey  findings  prior  to  placing  an 
accredited  hosiptal  under  State  survey 
agency  monitoring:  (2)  recognize  the 
JCAH  and  AOA  institutional  planning 
standards  for  hospitals  as  equivalent  to 
the  Medicare  institutional  planning 
requirement:  (3)  provide  for  consultation 
with  JCAH  and  AOA  before  the 
Secretary  promulgates  standards  that 
are  higher  or  more  precise  than  those 
used  by  JCAH  or  AOA;  and  (4)  include 
reference,  in  the  provision  on  State 
agency  surveys,  to  chiropractors,  end- 
stage  renal  disease  treatment  facilities, 
rural  health  clinics,  and  physical 
therapists  in  independent  practice. 
date:  December  12, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Harryman,  301-594-9714. 

SUPPLEMENTARY  INFORMATION: 

Background: 

Hospitals  that  wish  to  participate  in 
the  Medicare  program  must  meet  the 
statutory  requirements  specified  in 
Section  1861(e)  of  the  Social  Security 
Act  as  well  as  any  additional  health  and 
safety  requirements  the  Secretary  may 
require  under  section  1861(e)(9).  These 
requirements  are  referred  to  as 
“conditions  of  participation". 

Hospitals  are  surveyed  by  State 
health  departments  or  similar  agencies, 
under  contract  of  HCFA  (in  accordance 
with  Section  1864  of  the  Act),  to 
ascertain  compliance  with  the 
conditions  of  participation  and  to  certify 
their  findings  to  HCFA.  On  the  basis  of 
these  State  survey  agency  certifications, 
HCFA  decides  whether  the  hospital 
qualifies,  or  continues  to  qualify,  for 
participation  in  the  Medicare  program, 
and  whether  deficiencies  exist  and  how 
they  are  to  be  corrected. 


Section  1865  of  the  Act  provide  that  a 
hospital  which  is  accredited  by  JCAH  is 
deemed  to  meet,  by  virtue  of  that 
accreditation,  the  Medicare  conditions 
of  participation,  except  those  on 
utilization  review,  institutional  planning, 
and  any  requirement  promulgated  by  the 
Secretary  under  section  1861(e)(9)  which 
is  higher  than  the  JCAH  requirements 
for  accreditation.  This  eliminates  the 
need  for  State  survey  agencies  to 
determine  routinely  whether  these 
hospitals  comply  with  most  of  the 
requirements  of  section  1861(e). 

Section  1864(c)  of  the  Social  Security 
Act  authorizes  the  Secretary  to  enter 
into  agreements  with  the  State  survey 
agencies  to  determine,  through 
validation  surveys,  whether  hospitals 
participating  in  Medicare  on  the  basis  of 
JCAH  accreditation  are  in  fact  meeting 
the  conditions  of  participation  that  they 
are  deemed  to  meet.  In  order  for  a  JCAH 
accredited  hospital  to  be  deemed  to 
meet  the  Medicare  conditions  of 
participation,  the  hospital  must  agree,  if 
it  is  included  in  a  validation  survey,  to 
authorize  JCAH  to  release  to  HCFA,  on 
a  confidential  basis,  a  copy  of  the  most 
current  JCAH  accreditation  survey. 

Section  1865(b)  provides  that  a 
hospital  which  is  found  after  a 
validation  survey  to  have  “significant 
deficiencies”  will  no  longer  be  deemed 
to  meet  the  Medicare  conditions  of 
participation. 

If  the  Secretary  finds  that 
accreditation  of  a  hospital  by  AOA  or 
another  national  accreditation  body 
provides  reasonable  assurance  that  the 
hospital  meets  some  or  all  of  the 
conditions  of  participation,  HCFA  is 
authorized  under  section  1865  to  treat 
such  an  accredited  hospital  as  meeting 
the  conditions  of  participation.  Existing 
regulations  provide  that  hospitals 
accredited  by  AOA  are  deemed  to  meet 
all  of  the  requirements  of  section  1861(e) 
except  for  institutional  planning, 
utilization  review,  and  any  requirements 
the  Secretary  might  impose  under 
section  1861(e)(9)  which  are  higher  than 
the  AOA  requirements  (see  42  CFR 
405.1901(b)). 

In  accordance  with  regulations  42  CFR 
440.10(c),  a  hospital  must  meet  the 
requirements  of  Medicare  in  order  for  it 
to  participate  in  the  Medicaid  program. 

On  April  27, 1979,  we  published  a 
Notice  of  Proposed  Rule  Making  in  the 
Federal  Register  (44  FR  25186)  to 
announce  proposed  modifications  in  the 
Medicare  program  procedures  dealing 
with  validation  surveys  of  accredited 
hospitals  and  related  matters.  The 
proposed  amendments  also  made 
editorial  and  technical  changes  to  42 
CFR  §§405.1901,  405.1902,  405.1904  and 
405.1905  to  include  reference  to  end- 


stage  renal  disease  facilities,  rural 
health  clinics,  physical  therapists  in 
independent  practice,  and  chiropractors. 
State  survey  agencies  survey  such 
suppliers  of  services  and  certify  to 
HCFA  whether  they  meet  the  applicable 
requirements  for  coverage  of  their 
services.  We  have  also  sought  to  restate 
these  regulations  more  simply  and 
clearly. 

Changes  From  NPRM 

The  NPRM  would  have  restated  the 
current  rule  that  hospitals  accredited  by 
the  AOA  are  deemed  to  meet  all  of  the 
Medicare  conditions  of  participation, 
with  certain  exceptions  including  the 
condition  of  participation  on 
institutional  planning.  However,  in  June, 
1980,  the  AOA  adopted  an  institutional 
planning  standard  for  accreditation 
which  is  substantially  identical  to 
HCFA’s.  We  have  determined  that  AOA 
now  has  an  institutional  planning 
requirement  which  serves  the  same 
purpose  as  the  Medicare  condition  of 
participation  on  institutional  planning 
(42  CFR  405.1021  (j)).  Accordingly,  AOA 
accredited  hospitals  will  now  also  be 
deemed  to  meet  that  condition  of 
participation. 

The  NPRM  would  have  restated 
existing  policy  which  provides  that  if  a 
hospital  is  found  after  a  validation 
survey  to  have  significant  deficiencies, 
that  is,  to  be  out  of  compliance  with  a 
condition  of  participation,  it  is  no  longer 
deemed  to  meet  the  Medicare 
requirements.  The  regulations  now  being 
adopted  have  been  revised.  They 
provide  that  a  “significant  deficiency" 
will  be  determined  to  exist  only  if  a 
hospital  is  found  out  of  compliance  with 
a  condition  of  participation,  and  (1)  the 
accrediting  body  does  not  accept  the 
State  survey  agency’s  findings  of 
deficiencies,  does  not  agree  to  monitor 
the  correction  of  those  deficiencies,  or 
does  not  provide  HCFA  with  periodic 
reports  of  progress  toward  correction:  or 
(2)  HCFA  determines  that  there  is  a 
need  for  continued  full  review  by  the 
State  survey  agency.  These  revisions  are 
intended  to  minimize  duplication  in 
monitoring  the  correction  of  deficiencies 
in  accredited  hospitals,  without 
interfering  with  HCFA's  ability  to 
validate  the  effectiveness  of  relying  on 
the  accreditation  process  for  Medicare 
purposes. 

Also  included  is  a  definition  of  the 
term  "substantial  allegation". 

Scope  of  These  Rules 

1.  Validation  Survey. — Section  244  of 
the  Social  Security  Amendments  of  1972 
(Pub.  L.  92-603)  amended  Sections  1864 
and  1865  of  the  Social  Security  Act.  The 
new  Section  1864(c)  authorized  the 


Federal  Register  /  Vol.  45,  No.  220  /  Wednesday,  November  12,  1980  /  Rules  and  Regulations  74827 


Secretary  to  enter  into  agreements  with 
State  survey  agencies  to  perform 
validation  surveys  and  thereby 
determine  whether  accredited  hospitals 
which  are  deemed  to  meet  the  Medicare 
conditions  of  participation  actually  do. 

If  the  validation  survey  shows  that  a 
hospital  has  “significant  deficiencies”, 
the  new  Section  1865(b)  provided  that 
the  hospital  would  no  longer  be  deemed 
to  meet  the  conditions  of  participation. 

The  regulations  now  in  effect  define 
“significant  deficiencies”  in  terms  of 
noncompliance  with  one  or  more  of  the 
conditions  of  participation.  Hospitals 
found  out  of  compliance  are  placed 
under  full  review  by  the  State  survey 
agency  even  if  the  same  deficiencies  had 
been  found  and  appropriate  correction 
monitoring  activities  had  been  instituted 
by  the  accrediting  body.  This  process  is 
duplicative  and  non-productive.  In  order 
to  remedy  this  and  be  responsive  to  the 
concerns  of  Congress  that  validation 
procedures  not  duplicate  the  voluntary 
accreditation  process  (see  page  291  of 
the  Report  of  the  Committee  on  Finance 
of  the  United  States  Senate 
accompanying  Pub.  L.  92-603,  S.  Rep. 

No.  92-1230,  92nd  Cong.,  2nd  Sess., 

1972),  the  definition  of  a  “significant 
deficiency”  adopted  in  these 
amendments  also  takes  into 
consideration  the  deficiency  findings 
and  monitoring  efforts  of  the  accrediting 
body.  This  change  will  still  permit  us  to 
evaluate  the  JCAH  accreditation 
process,  while  reducing  the  burden  of 
duplicative  reviews  on  hospitals. 

These  final  regulations  provide  that,  if 
an  accredited  hospital  is  found  to  be  out 
of  compliance  with  one  or  more 
Medicare  conditions  of  participation, 
HCFA  will  promptly  discuss  the  matter 
with  JCAH  or  AOA  to  determine  if  the 
accrediting  body  accepts  the  State 
agency  findings  and  agrees  to  monitor 
the  corrections  against  a  specific 
timetable  and  provide  HCFA  periodic 
status  reports.  If  the  accrediting  body 
agrees  to  the  above,  the  State  agency 
will  be  afforded  an  opportunity  to  justify 
and  need  for  its  continued  review.  If 
HCFA  determines  that  there  is  no 
justification  for  continued  full  review  by 
the  State  survey  agency,  the  hospital 
will  be  subject  only  to  JCAH  or  AOA 
monitoring  for  correction  of  the 
deficiencies.  If  the  accrediting  body 
does  not  accept  the  State  agency 
findings,  or  does  not  submit  periodic 
status  reports  as  specified  in  the 
timetable  after  accepting  the 
responsibility  to  monitor  corrections, 
then  the  hospital  will  be  considered  to 
have  a  "significant  deficiency”.  The 
hospital  will  no  longer  be  deemed  to 
meet  the  conditions  of  participation.  It 


will  be  placed  under  the  authority  of  a 
State  survey  agency  to  be  surveyed  in 
the  same  way  as  a  nonaccredited 
hospital.  The  hospital  must  submit  a 
plan  of  correction  along  with  acceptable 
time  frames  that  are  reasonable  for 
correcting  the  cited  deficiency  or 
deficiencies.  The  hospital  must  come 
into  compliance  in  order  to  continue  to 
participate  in  the  Medicare  program. 

An  accredited  hospital  will  no  longer 
be  deemed  to  meet  the  conditions  of 
participation,  and  will  be  subject  to 
State  agency  surveys,  only  in  those 
cases  where  the  hospital:  fails  to 
authorize  the  release  of  its  most  current 
accreditation  survey  (on  a  confidential 
basis  for  JCAH  accredited  hospitals); 
refuses  to  allow  a  validation  survey;  is 
determined  to  have  a  "significant 
deficiency”  after  a  validation  survey;  or 
fails  to  authorize  the  release  of  periodic 
status  reports  regarding  correction  of 
deficiencies.  When  HCFA,  based  on  the 
State  survey  agency  recommendations, 
determines  that  the  hospital  again  meets 
all  the  conditions  of  participation  or 
other  applicable  requirements,  the 
hospital  will  once  again  be  deemed  to 
meet  the  conditions  of  participation  by 
virtue  of  its  accreditation. 

A  finding  that  an  accredited  hospital 
is  not  incompliance  with  a  condition  of 
participation,  and  a  finding  that  an 
accredited  hospital  is  no  longer  deemed 
to  meet  the  conditions  of  participation, 
are  not  considered  "initial 
determinations”.  The  hospital  therefore 
does  not  have  the  formal  appeal  rights 
described  in  42  CFR  405.1501-405.1595. 
This  is  because  the  hospital  remains  in 
the  program  and  continues  to  receive 
Medicare  reimbursement.  The  hospital 
is,  however,  eligible  for  an  informal 
administrative  review  if  it  is  dissatisfied 
with  such  a  finding.  A  review  must  be 
requested  in  writing  within  15  days  of 
the  date  of  the  notice  about  the  finding. 

2.  Higher  Standards. — Section 
1861(e)(9)  authorizes  the  Secretary  to 
promulgate  such  standards  as  are 
necessary  in  the  interest  of  the  health 
and  safety  of  individuals  being 
furnished  services  by  hospitals 
participating  in  the  Medicare  program.  If 
these  standards  are  higher  than  those 
prescribed  by  either  JCAH  or  AOA, 
section  1865  provides  that  accredited 
hospitals  may  not  be  deemed  to  meet 
the  higher  standards.  Instead,  accredited 
hospitals  must  be  surveyed  periodically 
to  determine  their  actual  compliance 
with  the  higher  standards.  These  final 
regulations  provide  that  HCFA  will 
consult  with  JCAH  and  AOA  prior  to  the 
promulgation  of  higher  health  and  safety 
standards  to  afford  accrediting  bodies 
the  opportunity  to  adopt  equivalent  or 


higher  standards  as  part  of  their  own 
accreditation  process.  This  change 
merely  codifies  in  the  regulations  what 
has  been  HCFA’s  past  practice. 

As  evidenced  in  the  Senate  Finance 
Committee's  report  accompanying  the 
1972  Amendments,  Congress  expected 
that  if  the  Secretary  proposed  more 
effective  standards,  JCAH  would,  in  all 
probability,  adopt  the  standards. 
Therefore,  it  would  not  be  necessary  to 
conduct  State  agency  surveys  for 
isolated  requirements  (see  page  291  of  S. 
Rep.  No.  92-1230,  92nd  Cong.,  2nd  Sess. 
1972). 

3.  Institutional  Planning  Standard. — 
JCAH  and  AOA  accredited  hospitals  are 
not  currently  deemed  to  meet  the 
Medicare  institutional  planning 
requirement  in  Section  1861  (z)  of  the 
Act.  As  amended  by  Section  234(h)  and 
244  of  Pub.  L.  92-603,  Section  1865  of  the 
Social  Security  Act  provides,  however, 
that  if  JCAH  establishes  a  standard 
which  serves  substantially  the  same 
purpose,  an  accredited  hospital  may  be 
deemed  to  meet  that  Medicare 
requirement  as  well. 

Section  1865  also  authorizes  the 
Secretary  to  treat  hospitals  accredited 
by  AOA  in  a  similar  way. 

The  institutional  planning  standards 
of  JCAH  and  AOA  now  contain 
substantially  identical  requirements  to 
Medicare  with  provisions  for  an  annual 
operating  budget  and  long-term  capital 
expenditure  plan.  They  also  require 
conformance  with  the  requirements  of 
authorized  planning,  regulatory,  and 
inspecting  agencies,  and  review  and 
prompt  action  by  accredited  hospitals 
on  reports  of  such  agencies.  On  this 
basis,  the  Secretary  has  determined  that 
the  institutional  planning  standards  of 
JCAH  and  AOA  serve  substantially  the 
same  purpose  as  Medicare’s  standard. 
Therefore,  hospitals  accredited  by  JCAH 
or  AOA  will  be  deemed  to  meet  the 
Medicare  institutional  planning 
standard  and  will  not  be  subject  to  State 
agency  review  (except  for  validation 
surveys). 

Analysis  of  Public  Comments 

We  have  received  77  comments  from 
20  sources  (including  hospital 
administrators,  State  agencies,  health 
professionals,  and  special  interest 
health  related  associations)  concerned 
about  the  validation  requirements  for 
accredited  hospitals  participating  in  the 
Medicare  program.  Several  of  the 
comments  either  addressed 
typographical  errors,  gave  editorial 
expressions  of  opinion  or  asked 
clarification  on  some  aspect  of  the 
NPRM  subject  matter.  The  majority  of 
the  comments  were  judged  to  be  of  a 
substantive  nature,  and  were  carefully 
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considered  in  the  preparation  of  these 
final  regulations. 

There  were  comments  supporting  and 
opposing  the  amendments,  expressing  a 
diverse  range  of  concerns  about  the 
potential  impact  of  the  regulations  on 
providers  and  accrediting  bodies.  In 
general,  the  comments  were  positive. 

For  example,  the  JCAH  indicated  that 
the  proposed  regulations  reflect  a 
sensitivity  to  the  practical  problems 
associated  with  implementing  Section 
244  of  Pub.  L.  92-603;  the  Missouri 
Hospital  Association  and  State  of  Idaho 
Department  of  Health  and  Welfare 
stated  their- approval  of  the  proposed 
validation  provisions;  and  the  State  of 
California  Department  of  Health 
Services  supported  the  proposed 
revisions  after  conducting  a  study  of 
their  impact  on  the  cost  of  its 
operations.  Other  comments  are  as 
follows: 

1.  Validation  Survey.  Comment:  The 
Chairman  of  the  Hospital  Licensing  and 
Regulating  Council  of  the  Indiana  State 
Board  of  Health  felt  that  the  “main 
thrust  of  the  proposed  regulation  is  to 
diminish  local  authority  and  strengthen 
authority  on  a  national  basis,  which  is 
contrary  to  maintaining  State 
autonomy”.  They  recommended  that  the 
current  regulation  dealing  with 
validation  surveys  be  unchanged. 

Response:  We  did  not  accept  this 
comment  because  the  regulation  does 
not  detract  from  State  and  local 
authority.  Validation  surveys  are 
performed  by  State  agencies  under 
contract  to  the  Secretary,  as  required  by 
statute.  The  purpose  of  the  surveys  is  to 
determine  whether  accredited  hospitals 
meet  the  standards  they  are  deemed  to 
meet.  This  has  no  impact  on  the 
development  and  enforcement  of  local 
requirements. 

_  Comment:  The  Vice  President  of  the 
Children's  Hospital  Medical  Center, 
Cincinnati,  Ohio  charged  that  increased 
surveys,  rules  and  regulations  are  not  in 
the  interest  of  cost-containment  and 
questioned  why  HCFA  couldn’t  agree  on 
standards  with  the  JCAH  or  AOA. 

Response:  We  agree  that  duplicative 
surveys  should  be  reduced  and  that 
greater  uniformity  in  applicable 
standards  would  be  desirable.  The 
amendments  are  designed  to  achieve 
this  goal.  The  validation  survey,  which 
is  conducted  on  only  a  fraction  of  all 
accredited  hospitals,  is  used  to 
determine  whether  accredited  hospitals 
do  in  fact  meet  the  standards  that  they 
are  deemed  to  meet.  We  agree,  however, 
with  the  thrust  of  the  comment  and 
changes  have  been  made  in  the 
regulations  which  will  decrease  the 
number  of  surveys  accredited  hospitals 
are  subject  to  by  State  survey  agencies. 


These  changes  provide  for:  (1)  deeming 
accredited  hospitals  as  meeting 
Medicare’s  institutional  planning 
requirements;  and  (2)  only  placing 
accredited  hospitals  under  full  State 
agency  review  based  on  the  existence  of 
a  significant  deficiency  as  redefined  in 
these  amendments. 

Comment:  the  JCAH  reasoned  that  the 
proposed  language  stating  the 
Secretary’s  authority  to  survey  an 
accredited  hospital  “in  response  to 
substantial  allegations  of  a  condition 
adverse  to  the  health  and  safety  of 
patients”  presents  unlimited  potential 
for  abuse  because  it  could  seemingly 
invite  unnecessary  harassment  from  the 
public.  They  claim  that  even  an 
anonymous  phone  call  could  constitute 
sufficient  cause  for  the  Department  to 
instigate  an  investigational  survey  of  an 
accredited  hospital.  The  JCAH  urged  the 
Department  to  carefully  balance  the  risk 
of  being  accused  of  insensitivity  to 
public  interest  against  that  of  wasteful 
harassment.  They  suggested,  as  a  means 
to  discourage  unnecessary  harassment, 
that  HCFA  specify  criteria  with  which 
judgments  can  be  made  Jo  determine  the 
existence  of  a  "substantial  allegation”. 
The  Administrator,  St.  Anthony 
Hospital,  Alton,  Illinois,  the 
Commonwealth  of  Pennsylvania 
Department  of  Public  Welfare,  and  the 
American  Hospital  Association  raised 
similar  concerns  on  the  lack  of 
specificity  and  the  unlimited  potential 
for  abuse. 

Response:  The  suggestion  to  publish 
criteria  in  these  regulations  to  assess 
“substantial  allegations"  has  not  been 
adopted,  since  each  allegation  is  unique 
and  requires  individual  attention  by  the 
Regional  Office.  We  believe  the 
Regional  Offices  can  be  expected  to 
exercise  sound  judgment  in 
distinguishing  between  allegations 
which  are  substantial,  and  those  which 
are  not.  In  these  final  regulations, 
however,  we  have  included  a  definition 
of  “substantial  allegation"  which 
incorporates  the  terminology  now 
included  in  guidelines  to  Regional 
Offices  and  State  survey  agencies  to  aid 
them  in  determining  the  validity  of  a 
complaint.  If  it  is  determined  in  the 
future  that  more  specific  criteria  are 
needed  further  amendments  to  the 
regulations,  the  Regional  Office  Manual, 
and  instructional  and  procedural 
materials  directed  to  State  survey 
agencies  would  be  considered. 

Comment:  The  American  Osteopathic 
Hospital  Association  asked  that  HCFA 
extend  to  AOA  the  same  protective 
measures  as  afforded  the  JCAH  with 
respect  to  confidentiality  of  survey 
report  forms  and  accreditation  letters. 


Response:  The  request  was  not 
adopted  in  these  regulations  since  the 
extension  of  confidentiality  to  AOA 
accredited  hospitals  can  only  be  made 
through  a  statutory  amendment. 

Comment:  With  regard  to 
§  405.1901(e)  which  specifies  that  a 
hospital  must  authorize  its  accrediting 
body  to  release  a  copy  of  the  hospital's 
most  current  accreditation  survey,  the 
JCAH  recommended  defining  “survey" 
in  terms  of  "the  accreditation  letter  and 
attendant  recommendations  and 
comments  in  the  case  of  JCAH 
accredited  hospitals”.  They  also 
recommended  expanding  the 
requirement  to  allow  hospitals  to 
release  directly  to  HCFA  their  most 
current  accreditation  survey; 
presumably  as  thus  redefined.  Their 
reasons  were  because  of  efficiency  and 
economy. 

Response:  We  did  not  accept  these 
comments  since  these  are  statutory 
requirements. 

Comment:  The  JCAH  suggested 
modifying  §  405.1901(e)(3)  to  allow 
reinstatement  of  the  effect  of 
accreditation  in  the  case  of  a  hospital 
which  refuses  to  authorize  release  of  its 
accreditation  survey  if  HCFA  finds  that 
the  hospital  meets  all  the  Medicare 
conditions  of  participation.  Their  reason 
was  that  governing  bodies  of  some 
hospitals  have  sincere  convictions  about 
the  role  of  the  Federal  Government  and 
may  wish  to  withhold  their  accreditation 
survey  report. 

Response:  Hospitals  are  not  required 
to  be  accredited  in  order  to  participate 
in  the  Medicare  program.  They  are 
required,  however,  to  meet  the 
conditions  of  participation  in  Section 
1861(e)  of  the  Social  Security  Act  and  in 
implementing  regulations.  HCFA 
contracts  with  State  health  departments 
to  survey  hospitals  for  compliance  with 
these  requirements.  Congress  provided, 
however,  that  an  accredited  hospital 
could  be  presumed  to  meet  most  of  the 
conditions  of  participation,  making  a 
State  agency  survey  unnecessary  in 
most  cases.  Since  determining  which 
hospitals  are  qualified  to  participate  in 
the  Medicare  program  is  nevertheless  a 
Federal  responsibility,  Congress 
required  us  to  validate  the  JCAH 
accreditation  process  to  determine  if 
there  continues  to  be  reasonable 
assurance  that  JCAH  accreditation  is  a 
valid  substitute  for  surveys  conducted 
by  the  Medicare  State  survey  agencies. 
In  particular,  the  law  provides  that  no 
accredited  hospital  should  be  deemed  to 
meet  the  Medicare  conditions  of 
participation  unless  it  agrees  to 
authorize  disclosure  of  the  JCAH  survey 
when  it  is  included  in  a  Federal 
validation  survey.  It  seems  entirely 
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reasonable  for  a  hospital  that  wants  the 
benefits  of  being  presumed  to  meet  the 
Medicare  conditions  of  participation 
because  it  is  accredited,  that  is,  to  be 
free  of  annual  inspections  by  the  State 
survey  agency,  to  cooperate  as  the  law 
requires  by  helping  to  validate  the  use  of 
that  presumption.  If  a  hospital  is 
unwilling  to  authorize  disclosure  of  its 
accreditation  survey,  it  is  free  to 
continue  to  participate  in  the  Medicare 
program.  It  must  do  so,  however, 
without  the  benefit  of  the  presumption, 
and  be  subject  to  annual  inspections  by 
the  Medicare  State  survey  agencies. 

Comment:  The  American  Hospital 
Association  felt  that  the  loss  of  deemed 
status  for  a  significant  deficiency  is  an 
unwarranted  action,  and  the  Colorado 
Hospital  Association  asked  that  the 
regulations  specify  a  time  frame  within 
which  hospitals  with  deficiencies  must 
remain  under  State  agency  surveillance 
during  the  loss  of  deemed  status. 

Response:  We  agree  in  principle  to  the 
need  for  more  flexible  validation 
procedures  which  encourage  timely 
correction  of  deficiencies  and  eliminate 
the  duplication  of  survey  and  monitoring 
efforts.  These  final  regulations, 
therefore,  have  been  modified  to  provide 
for  State  agency  surveys  of  accredited 
hospitals  only  where  a  sigificant 
deficiency  is  determined  to  exist  and 
only  until  such  deficiency  is  corrected. 
We  have  changed  the  concept  of  what 
constitutes  a  significant  deficiency, 
which  will  now  be  determined  to  exist 
only  when  the  JCAH  or  AOA  does  not 
accept  the  findings  of  a  State  agency 
survey  that  a  facility  is  out  of 
compliance  with  one  or  more  conditions 
of  participation.  Previously,  a  significant 
deficiency  was  found  to  exist  whenever 
the  State  agency  found  a  condition  of 
participation  out  of  compliance,  without 
reference  to  any  accrediting  agency 
follow  up. 

Comment:  A  spokesperson  on  behalf 
of  one  hospital  suggested  that  we 
discontinue  validation  surveys  because 
of  the  cost  and  the  disruptions  to  and 
demands  made  upon  hospital  staff;  or, 
as  an  alternative,  use  smaller  validation 
samples. 

Response:  We  did  not  accept  these 
comments  because  validation  surveys 
are  a  statutory  requirement  and  to  use  a 
lesser  sampling  rate  would  render  the 
findings  statistically  insignificant. 

2.  Promulgation  of  Higher  Standards. 
Comment:  The  JCAH,  American 
Hospital  Association  (AHA),  Sisters  of 
Providence  Institutions,  Seattle, 
Washington,  and  the  Missouri  Hospital 
Association  were  in  support  of  our 
position  on  consulting  accrediting 
agencies  prior  to  issuing  standards 
higher  than  theirs.  The  Sisters  of 


Providence  Institutions  also  suggested 
that  the  provision  be  expanded  to 
include  consultation  with  State  survey 
agencies. 

Response:  The  suggestion  of 
additional  State  agency  consultation 
was  rejected  because  of  our  current 
policy,  required  by  Section  1863  of  the 
Social  Security  Act,  to  include  State 
agency  representatives  on  all  matters  of 
standard  setting  activities  pertaining  to 
Medicare  certification.  For  this  purpose, 
we  deal  with  the  Association  of  State 
and  Territorial  Health  Officers 
(ASTHO).  ASTHO  is  the  organization  of 
State  health  officials  responsible  for 
implementing  Medicare  survey  and 
certification  policies  and  procedures. 
Another  review  with  the  same  agencies 
would  be  duplicative  and  unwarranted. 

Comment:  JCAH  and  AHA  noted  the 
potential  for  disagreements  with  respect 
to  when  a  standard  may  be  considered 
higher  than  an  accrediting  body’s.  AHA 
recommended  review  of  disagreements 
by  an  independent  body  and  JCAH 
suggested  referral  to  the  Health 
Insurance  Benefits  Advisory  Council 
(HIBAC).  AHA  also  suggested  that 
standards  be  judged  utilizing  specific 
criteria  to  ensure  objectivity  and 
consistency  in  the  decision  making 
process. 

Response:  We  did  not  accept  these 
suggestions  since  any  disagreements 
concerning  higher  standards  are  more 
appropriately  resolved  on  an  individual 
basis  through  discussion  between  the 
affected  organizations.  In  any  event,  the 
administration  of  the  Medicare  program 
is  a  federal  responsibility  which  cannot 
be  abdicated  to  others. 

Comment:  The  Associate  Director  of 
the  Association  for  the  Advancement  of 
Psychology  opposed  the  requirement  for 
consultation  with  JCAH  and  AOA  prior 
to  the  promulgation  of  higher  health  and 
safety  standards.  The  commentor 
charged  that  the  proposed  rules 
substitute  for  the  judgment  of  the 
Secretary,  the  pre-determined  rules  and 
regulations  of  private  corporations  who 
are  not  responsible  to  public  interest 
and  are  not  subject  to  public 
accountability.  The  commentor  further 
charged  that  the  impropriety  of  such  a 
delegation  of  authority  is  compounded 
by  the  failure  to  require  any  reciprocal 
obligations  on  the  part  of  the  private 
corporations. 

Response:  We  did  not  accept  this 
comment  since  the  requirements  do  not 
redelegate  the  Secretary’s  authority.  The 
provision  of  these  regulations  which 
requires  the  Department  to  consult  with 
JCAH  or  AOA  prior  to  promulgating 
standards  applies  only  to  those 
situations  where  it  has  been 
predetermined  by  the  Department  that 
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the  proposed  new  standards  would  be 
higher  than  existing  accredition 
standards.  Furthermore,  all 
requirements  are  issued  in  consultation 
with  State  health  agencies,  and  with 
public  participation  through  the 
rulemaking  process.  It  is  anticipated  that 
such  prior  consultation  will  result  in 
JCAH  and  AOA  adopting  similar 
standards  and  the  necessity  of  survey  of 
accredited  hospitals  by  State  agencies 
to  determine  compliance  with  isolated 
requirements  would  be  reduced. 

3.  Institutional  Planning  Standard. 
Comment:  The  Sisters  of  Providence 
Institutions,  Seattle,  Washington,  the 
American  Hospital  Association,  and  the 
State  of  Idaho  Department  of  Health 
supported  the  granting  of  “deemed 
status"  to  JCAH  accredited  hospitals  in 
institutional  planning. 

Response:  The  provision  was 
retained. 

4.  Minor  technical  changes  in  the 
certification  procedures  (%%  405.1901, 
405.1904,  405.1905).  Comment:  One 
commenter  expressed  concern  that  the 
Civil  Rights  requirement  and  Section  504 
of  the  Rehabilitation  Act  of  1973  are 
being  published  inappropriately  under 

§  405.1901,  the  Certification  Process, 
when  they  would  be  more  appropriate  if 
incorporated  into  provider  agreements. 

Response:  This  suggestion  may  be 
considered  when  the  regulations  on 
provider  agreements  are  revised  and 
recodified.  In  the  meantime,  because  of 
the  importance  attached  to  these 
requirements,  we  concluded  that  they 
could  appropriately  be  included  among 
the  rules  on  the  certification  process. 

5.  Comment:  One  comment  noted  that 
§  405.1902(c)  should  be  deleted  in  view 
of  an  equivalent  provision  under 

§  4054.1908  which  addresses  the 
renewal  of  a  skilled  nursing  facility’s 
agreement. 

Response:  Comment  accepted  and 
incorporated  into  these  final  regulations. 

42  CFR  Part  405  is  amended  as  set 
forth  below: 

1.  The  Table  of  Contents  is  amended 
by  revising  the  headings  of  §  §  405.1902 
and  405.1904  as  follows: 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 


405.1902  State  survey  agency  review. 
405.1904  Periodic  review  of  compliance  and 
approval. 

***** 

2.  Section  405.1505  is  amended  by 
adding  a  new  paragraph  (m)  to  read  as 
follows: 


§  405.1505  Administrative  actions  which 
are  not  initial  determinations. 

***** 

(m)  The  finding  that  a  hospital 
accredited  by  the  Joint  Commission  on 
the  Accreditation  of  Hospitals  or  the 
American  Osteopathic  Association  is 
not  in  compliance  with  a  condition  of 
participation,  and  a  finding  that  such  a 
hospital  is  no  longer  deemed  to  meet  the 
conditions  of  participation,  are  not 
“initial  determinations”. 

3.  Section  405.1901  is  revised  to  read 
as  follows: 

Subpart  S— Certification  Procedure  for 
Providers  and  Suppliers  of  Services 

Authority:  Secs.  1102, 1814, 1861, 1863 
through  1866, 1871,  and  1881;  42  USC  1302, 
1395f,  1395x,  1395z  through  1395cc,  1395hh, 
and  1395rr. 

§  405.1901  The  certification  process. 

(a)  Definitions.  As  used  in  this 
subpart:  Accredited  hospital  means  a 
hospital  accredited  by  the  Joint 
Commission  on  Accreditation  of 
Hospitals  or  by  the  American 
Osteopathic  Association. 

Act  means  the  Social  Security  Act. 

AOA  stands  for  the  American 
Osteopathic  Association. 

Certification  is  a  recommendation 
made  by  the  State  survey  agency  on  the 
compliance  of  providers  and  suppliers 
with  the  conditions  of  participation  and 
conditions  of  coverage. 

Full  review  means  a  survey  of  a 
hospital  for  compliance  with  all 
conditions  of  participation  for  hospitals. 

JCAH  stands  for  the  Joint  Commission 
on  Accreditation  of  Hospitals. 

Provider  of  services  or  provider 
means  a  hospital,  skilled  nursing 
facility,  home  health  agency,  or  provider 
of  outpatient  physical  therapy  or  speech 
pathology  services. 

State  includes  the  District  of  j 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  Guam,  and 
American  Samoa. 

State  survey  agency  means  the  State 
health  agency  or  other  appropriate  State 
or  local  agency  used  by  HFCA  to 
perform  survey  and  review  functions  for 
Medicare. 

Substantial  allegation  means  a 
complaint  which  reflects  on  the  health 
and  safety  of  patients  and  raises  doubts 
as  to  a  hospital's  compliance  with  the 
conditions  of  participation. 

Supplier  means  any  of  the  following: 
independent  laboratory:  portable  X-ray 
services;  physical  therapist  in 
independent  practice;  ESRD  facility; 
rural  health  clinic;  or  chiropractor. 

(b)  Conditions  of  Participation; 
Conditions  for  Coverage.  In  order  to  be 
approved  for  participation  in  or 
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coverage  under  the  Medicare  program,  a 
prospective  provider  or  supplier  must: 

(1)  Meet  the  applicable  statutory 
definition  in  section  1861  or  section  1881 
of  the  Act;  and 

(2)  Be  in  compliance  with  the 
applicable  conditions  prescribed  in 
Subparts  J,  K,  L,  M,  N,  Q,  or  U  of  this 
part,  or  Subpart  A  of  Part  481. 

(c)  Special  Conditions.  (1)  The 
Secretary,  after  consultation  with  the 
JCAH  or  AOA,  may  issue  conditions  of, 
participation  for  hospitals  higher  or 
more  precise  than  those  of  either 
accrediting  body  (see  paragraph  (d)). 

(2)  The  Secretary  may,  at  a  State’s 
request,  approve  health  and  safety 
requirements  for  providers  and  suppliers 
in  that  State,  which  are  higher  than 
those  otherwise  applied  in  the  Medicare 
program. 

(3)  If  a  State  or  political  subdivision 
imposes  higher  requirements  on 
institutions  as  a  condition  for  the 
purchase  of  health  services  under  a 
State  Medicaid  plan  approved  under 
Title  XIX  of  the  Act,  (or  if  Guam,  Puerto 
Rico,  or  the  Virgin  Islands  does  so  under 
a  State  plan  for  Old  Age  Assistance 
under  Title  I  of  the  Act,  or  for  Aid  to  the 
Aged,  Blind,  and  Disabled  under  the 
original  Title  XVI  of  the  Act,  the 
Secretary  is  required  to  impose  similar 
requirements  as  a  condition  for  payment 
under  Medicare  in  that  State  or  political 
subdivision. 

(d)  Effect  of  JCAH  or  AOA 
accreditation.  Institutions  accredited  as 
hospitals  by  the  JCAH  or  AOA  are 
deemed  to  meet  all  of  the  Medicare 
conditions  of  participation  for  hospitals, 
except:  (1)  The  requirement  for 
utilization  review  as  specified  in  section 
1861(e)(6)  of  the  Act  and  in  Subpart  F  of 
42  CFR  Part  482; 

(2)  The  additional  special  staffing  and 
medical  records  requirements  which  are 
considered  necessary  for  the  provision 
of  active  treatment  in  psychiatric  and 
tuberculosis  hospitals  (section  1861  (f) 
and  (g)  of  the  Act)  and  implementing 
regulations;  and 

(3)  Any  requirement  under  section 
1861(e)  of  the  Act  and  implementing 
regulations  which  the  Secretary,  after 
consulting  with  JCAH  or  AOA,  identifies 
as  being  higher  or  more  precise  than  the 
requirements  for  accreditation  (section 
1865(a)(4)  of  the  Act). 

(e)  Validation  survey.  (1)  Basis  for 
^survey.  HCFA  may  require  a  survey  of 

an  accredited  hospital  to  validate  the 
JCAH  or  AOA  accreditation  process. 
These  surveys  will  be  conducted  on  a 
selective-sample  basis,  or  in  response  to 
substantial  allegations  of  significant 
deficiencies. 

(2)  Effect  of  selection  for  survey.  A 
hospital  selected  for  a  validation  survey 


must:  (i)  Authorize  its  accrediting  body 
to  release  to  HCFA  or  the  State  survey 
agency  (on  a  confidential  basis  for 
JCAH  hospitals),  a  copy  of  the  hospital’s 
current  accreditation  survey.  (For  the 
rules  on  confidentiality,  see  20  CFR 
422.426  (b)(2)  and  (c)); 

(ii)  Authorize  carrying  out  the 
validation  survey;  and 

(iii)  Authorize  its  accrediting  body  to 
release  periodic  status  reports  to  HCFA 
on  correction  of  deficiencies  when 
HCFA  and  the  accrediting  body  agree 
that  the  latter  will  monitor  the 
correction  of  deficiencies. 

(3)  Refusal  to  cooperate  with  survey. 

If  a  hospital  selected  for  a  validation 
survey  fails  to  comply  with  the 
requirements  specified  in  paragraph 
(e)(2)  of  this  section,  it  will  no  longer  be 
deemed  to  meet  the  Medicare  conditions 
of  participation  but  will  be  subject  to 
full  review  by  the  State  survey  agency  in 
accordance  with  §  405.1902  and  may  be 
subject  to  termination  of  its  provider 
agreement  under  42  CFR  489.53. 

(4)  Consequences  of  finding  of 
noncompliance,  (i)  If  a  validation  survey 
results  in  a  finding  that  the  hospital  is 
out  of  compliance  with  one  or  more 
conditions  of  participation  and  a 
significant  deficiency  is  determined  to 
exist,  the  hospital  will  no  longer  be 
deemed  to  meet  the  conditions  of 
participation.  Specifically,  the  hospital 
will  be  subject  to  the  requirements 
applied  to  unaccredited  hospitals  that 
are  found  out  of  compliance  following  a 
State  agency  survey  (see  §  405.1907), 
and  to  full  review  by  a  State  agency 
survey  (see  §  405.1902). 

(ii)  A  significant  deficiency  will  be 
determined  not  to  exist  if: 

(A)  The  accrediting  body  accepts  the 
State  survey  agency  finding  of 
deficiencies  and  agrees  to  monitor  the 
correction  of  the  deficiencies  in 
accordance  with  specified  time  frames; 
and; 

(B)  The  State  survey  agency  is  unable 
to  justify  to  HCFA  the  need  for 
continued  full  review  by  the  State 
survey  agency  to  assure  correction  of 
deficiencies;  and 

(C)  The  accrediting  body  provides 
HCFA  with  periodic  reports  of  progress 
toward  corrections. 

(5)  Reinstating  effect  of  accreditation. 
An  accredited  hospital  will  be  once 
again  deemed  to  meet  the  Medicare 
conditions  of  participation  in 
accordance  with  paragraph  (d)  of  this 
section  if:  (i)  It  withdraws  any  prior 
refusal  to  authorize  its  accrediting  body 
to  release  a  copy  of  the  hospital's 
current  accreditation  survey; 

(ii)  It  withdraws  any  prior  refusal  to 
allow  a  validation  survey; 
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(iii)  It  withdraws  any  prior  refusal  to 
authorize  its  accrediting  body  to  release 
periodic  status  reports  on  correction 
progress;  and 

(iv)  HCFA  finds  that  the  hospital 
meets  all  the  Medicare  conditions  of  ' 
participation. 

(6)  Informal  administrative  review,  (i) 
An  accredited  hospital  which  is 
dissatisfied  with  a  finding  that  it  is  not 
in  compliance  with  a  condition  of 
participation,  or  a  finding  that  it  is  no 
longer  deemed  to  meet  the  conditions  of 
participation,  is  entitled  to  an  informal 
administrative  review.  (See 
§  405.1505(m).) 

(ii)  The  hospital  must  request  informal 
review  in  writing  within  15  days  of  the 
date  it  received  HCFA’s  notice  of  the 
finding. 

(iii)  The  request  should  state  why  the 
finding  is  considered  incorrect  and 
should  be  accompanied  by  any 
supporting  evidence  and  arguments. 

(g)  Civil  rights  requirements. 

Providers  must  meet  the  requirements 
of:  (1)  Title  VI  of  the  Civil  Rights  act  of 
1964,  as  implemented  by  45  CFR  Part  80, 
which  provides  that  no  person  in  the 
United  States  shall,  on  the  ground  of 
race,  color,  or  national  origin,  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subject  to 
discrimination  under,  any  program  or 
activity  receiving  Federal  financial 
assistance  (section  601); 

(2)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  implemented  by  45  CFR 
Part  84,  which  provides  that  no  qualified 
handicapped  person  shall,  on  the  basis 
of  handicap,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  otherwise  be  subjected  to 
discrimination  under  any  program  or 
activity  receiving  Federal  financial 
assistance;  and 

(3)  Other  pertinent  requirements  made 
by  the  Office  of  Civil  Rights  of  the 
Department  of  Health  and  Human 
Services. 

(4)  Section  405.1902  is  revised  to  read 
as  follows: 

§  405.1902  State  survey  agency  review. 

(a)  Statutory  provisions.  (1)  Section 
1864(a)  of  the  Act  requires  the  Secretary 
to  enter  into  an  agreement  with  any 
State  that  is  able  and  willing  to  do  so, 
under  which  appropriate  State  or  local 
survey  agencies  will  determine  whether: 

(i)  Providers  or  prospective  providers 
meet  the  Medicare  conditions  of 
participation; 

(ii)  Suppliers  meet  the  conditions  for 
coverage;  and 

(iii)  Rural  health  clinics  meet  the 
conditions  of  certification. 

(2)  Section  1865(a)  of  the  Act  provides 
that  if  an  institution  is  accredited  as  a 


hospital  by  the  JCAH,  it  will  be  deemed 
to  meet  the  conditions  of  participation: 

(i)  Except  those  specified  in 
§  405.1901(d)(1); 

(ii)  Provided  that  such  hospital,  if  it  is 
included  within  a  validation  survey, 
authorizes  the  JCAH  to  release  to  HCFA 
(on  a  confidential  basis)  upon  request  a 
copy  of  the  most  current  JCAH 
accreditation  survey. 

(3)  Section  1864(c)  of  the  Act 
authorizes  the  Secretary  to  enter  into 
agreements  with  State  survey  agencies 
for  the  purpose  of  conducting  validation 
surveys  (see  §  405.1901(e))  in  hospitals 
accredited  by  the  JCAH.  Section  1865(b) 
provides  that  an  accredited  hospital 
which  is  found  after  a  validation  survey 
to  have  significant  deficiencies  related 
to  the  health  and  safety  of  patients  will 
no  longer  be  deemed  to  meet  the 
conditions  of  participation. 

(4)  Section  1865(a)  of  the  Act  also 
provides  that  if  the  Secretary  finds  that 
accreditation  of  an  institution  or  agency 
by  the  AOA  or  any  other  national 
accreditation  body  provides  reasonable 
assurance  that  any  or  all  of  the 
conditions  of  participation  are  met,  the 
Secretary  may  treat  such  institution  as 
meeting  the  conditions  of  participation. 
The  Secretary  has  found  that  the 
accreditation  of  hospitals  by  the  AOA 
provides  such  reasonable  assurance, 
and  has  extended  the  same  procedures 
applicable  to  JCAH  accredited  hospitals 
to  AOA  accredited  hospitals. 

(b)  Effect  of  State  agency 
certification.  Certifications  by  the  State 
survey  agency  represent 
recommendations  to  HCFA. 

(1)  On  the  basis  of  these 
recommendations,  HCFA  will  determine 
whether:  (i)  A  provider  or  supplier  is 
eligible  to  participate  in  or  be  covered 
under  the  Medicare  program;  or 

(ii)  An  accredited  hospital  is  deemed 
to  meet  the  Medicare  conditions  of 
participation  or  is  subject  to  full  review 
by  the  State  survey  agency. 

(2)  Notice  of  HCFA’s  determination 
will  be  sent  to  the  provider  or  supplier. 

(c)  When  a  Professional  Standards 
Review  Organization  (PSRO)  is 
conducting  review  activities  under 
section  1155(a)  of  the  Act,  its  activities 
shall  be  in  lieu  of  the  utilization  review 
and  evaluation  activities  required  of 
health  care  institutions  under  sections 
1861(e)(6),  1861(j)(8),  1861(j)(12),  1861(k) 
and  1865  of  the  Act  and  will  also  be  in 
lieu  of  survey,  compliance  and 
assistance  activities  required  of  State 
survey  agencies  under  section  1864(a) 
with  respect  to  those  sections.  See  Part 
463  concerning  PSRO  review. 

5.  Section  405.1904  is  revised  to  read 
as  follows: 
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§  405.1904  Periodic  review  of  compliance 
and  approval. 

(a)  Determinations  by  HCFA  to  the 
effect  that  a  provider  or  supplier  is  in 
compliance  with  the  conditions  of 
participation  or  the  conditions  for 
coverage  will  be  for  a  12  month  period, 
except  for  physical  therapists  in 
independent  practice  and  chiropractors. 
Determinations  for  physical  therapists  in 
independent  practice  and  chiropractors 
will  be  made  as  often  as  HCFA  deems 
necessary  and  may  be  for  more  or  less 
than  a  12-month  period.  (See  §  405.1908 
for  special  rules  for  skilled  nursing 
facilities.) 

(b)  The  responsibilities  of  State 
survey  agencies  in  the  review  and 
certification  of  compliance  are  as 
follows:  (1)  Resurvey  providers  or 
suppliers  as  frequently  as,  necessary  to 
ascertain  compliance  and  confirm  the 
correction  of  deficiencies; 

(2)  Review  reports  prepared  by  a 
Professional  Standards  Review  . 
Organization  (authorized  under  Part  B 
Title  XI  of  the  Act)  or  a  State  inspection 
of  care  team  (authorized  under  Title  XIX 
of  the  Act)  regarding  the  quality  of  a 
facility’s  care; 

(3)  Evaluate  reports  that  may  pertain 
to  the  health  and  safety  of  patients;  and 

(4)  Take  appropriate  actions  that  may 
be  necessary  to  achieve  compliance  or 
certify  noncompliance  to  HCFA. 

(c)  A  State  survey  agency  certification 
to  HCFA  that  a  provider  or  supplier  is 
no  longer  in  compliance  with  the 
conditions  of  participation  or  conditions 
for  coverage  will  supersede  the  State 
survey  agency’s  previous  certification. 

6.  Section  405.1905  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  405.1905  Certification  of  noncompiiance. 


Dated:  June  18, 1980. 

Earl  M.  Collier,  Jr., 

Acting  Administrator.  Health  Care  Financing 
Administration. 

Approved:  October  31, 1980. 

Patricia  Roberts  Harris, 

Secretary 
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(b)  if  HCFA  determines  that  an 
institution  or  agency  does  not  qualify  for 
participation  or  coverage  because  it  is 
not  in  compliance  with  the  conditions  of 
participation  or  condition  for  coverage, 
or  if  a  provider’s  agreement  is 
terminated  for  that  reason,  the 
institution  or  agency  has  the  right  to 
request  that  the  determination  be 
reviewed.  (See  42  CFR  405.1501- 
405.1595,  405.2404(b),  and  489.53.) 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  13.714  Medical  Assistance 
Programs;  13.733  Medicare-Hospital 
Insurance;  13774  Medicare-Supplementary 
Medicare  Insurance) 


